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The United States mstituted this litigation under Title VII of the Civil
Rights Act of 1964 agammst petitioners, a nationwide common carrier of
motor freight, and a union representing a large group of the company’s
employees. The Government alleged that the company had engaged mn
a pattern or practice of discriminating against Negroes and Spanish-
surnamed persons (heremafter sometimes collectively “mmority mem-
bers””) who were hired as servicemen or local city drivers, which were
lower paying, less desirable jobs than the positions of line dmvers
(over-the-road, long-distance drivers), which went to whites, and that
the semority system m the collective-bargamming agreements between
petitioners perpetuated (“locked in”) the effects of past racial and
ethnie discrmmation because under that system a city driver or service-
man who transferred to a line-driver job had to forfeit all the com-
petitive seniority he had accumulated i his previous bargaming unit
and start at the bottom of the line drivers’ “board.” The Government
sought a general injunctive remedy and specific “make whole” relief for
individual diserimmatees, which would allow them an opportunity to
transfer to line-driver jobs with full company seniority Section 703 (a)
of Title VII makes it an unlawful employment practice, :nter alia, for
an employer to fail or refuse to hire any mdividual or otherwise
discrimmate agamst him with regard to his employment because of s
race or national origin. Section 703 (h) provides in part that notwith-
standing other provisions, it shall not be an unlawful employment
practice for an employer to apply different employment standards
“pursuant to a bona fide seniority system, provided that
such differences are not the result of an mntention to discrimnate »
The District Court after tral, with respect to both the employment
discrimination and the semority system m the collective-bargaining
agreements, held that petitioners had violated Title VII and enjomed
both the company and the umon from committing further violations
thereof. With respect to individual relief, the court determned that

*Together with No. 75-672, T' I. M. E~D C., Inc. v United States et
al., also on certiorar: to the same court.
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the “affected class” of diserimmatees mcluded all mmority members who
had been hired as city drivers or servicemen at every company termnal
with a line-driver operation, whether they were hired before or after
Title VIIs effective date. The discriminatees thereby became entitled
to preference over all other line-driver applicants in the future. Finding
that members of the affected class had been mjured in varymg degrees,
the court created three subclasses, and applied to each a different
formula for filling line-driver jobs and for establishment of semority,
giving retroactive semority to the effective date of the Act to those who
suffered “severe myury ” The right of any class member to a line-driver
vacancy was made subject to the prior recall rights under the collective-
bargaming agreement of line drivers who had been on layoff for not
more than three years. Although agreemmg with the Distnict Court’s
basic conclusions, the Court of Appeals rejected the affected-class
trisection, holding that the minority members could bid for future line-
driver jobs on the basis of their company seniority and that once a
class member became a line driver he could use s full company
seniority even if it antedated Title VII's effective date, limited only by
a “qualification date” formula, under which seniority could not be
awarded for periods prior to the date when (1) a line-driver job was
vacant, and (2) the class member met (or, given the opportunity,
would have met) the line-driver qualifications. Holding that the three-
year priority 1 favor of laid-off workers “would unduly impede the
eradication of past diserimination,” the Court of Appeals directed that
when a not purely temporary line-driver vacancy arose a class member
might compete agamst any line driver on layoff on the basis of the
member’s retroactive semority Held.

1. The Government sustained its burden of proving that the company
engaged 1 a systemwide pattern or practice of employment diserimina-
tion against minority members m wviolation of Title VII by regularly
and purposefully treating such members less favorably than white
persons. The evidence, showing pervasive statistical disparities 1n line-
driver positions between employment of the mnority members and
whites, and bolstered by considerable testimony of specific mnstances of
diserimination, was not adequately rebutted by the company and
supported the findings of the courts below Pp. 334-343.

2. Since the Government proved that the company engaged m a
post-Act pattern of disermminatory employment policies, retroactive
semority may be awarded as relief for post-Act discriminatees even if
the semiority system agreement makes mo provision for such relief.
Franks v Bowman Transportation Co., 424 U. 8. 747, 778-779. Pp.
347-348.
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3. The seniority system was protected by § 703 (h) and therefore the
umon’s conduct 1 agreemg to and mamtaming the system did not
violate Title VII. Employees who suffered only pre-Act discrmmunation
are not entitled to relief, and no person may be given retroactive
semority to a date earlier than the Act’s effective date. The District
Court’s mjunction agamnst the union must consequently be vacated.
Pp. 348-356.

(a) By virtue of § 703 (h) a bona fide semority system does not
become unlawful simply because it may perpetuate pre-Title VII
diserimination, for Congress (as 1s manifest from the language and
legislative history of the Act) did not intend to make it illegal for
employees with vested seniority mights to continue to exercise those
rights, even at the expense of pre-Act discriminatees. Thus here because
of the company’s mtentional pre-Act discrimination the disproportionate
advantage given by the semority system to the white line drivers with
the longest tenure over the minority member employees who might by
now have enjoyed those advantages were it not for the pre-Act
disermmnation 1s sanctioned by § 703 (h) Pp. 348-355.

(b) The seniority system at 1ssue here 15 entirely bona fide, applymng
to all races and ethmic groups, and was negotiated and 15 mamtained
free from any discrimmatory purpose. Pp. 355-356.

4. Bvery post-Act minority member applicant for a line-driver position
1s presumptively entitled to relief, subject to a showmng by the company
that its earlier refusal to place the applicant m a line-driver job was
not based on its policy of disermmnation. Cf. Franks, supre, at 773 n.,
32. Pp. 357-362.

5. An mcumbent employee’s failure to apply for a job does not
exorably bar an award of retroactive seniority, and mdividual non-
applicants must be afforded an opportunity to undertake their difficult
task of proving that they should be treated as applicants and therefore
are presumpiively entitled to relief accordingly Pp. 362-371.

(a) Congress’ purpose m vesting broad equitable powers m Title
VII courts was “to make possible the ‘fashion[ing] [of] the most
complete relief possible,’” Albemarle Paper Co. v Moody, 422 U. 8.
405, 421. Measured agamst the broad prophylactic purposes of Title
VII, the company’s assertion that a person who has not actually applied
for a job can never be awarded seniority relief ecannot prevail, for a
consistently enforced discrimnatory policy can surely deter job applica-
tions from those who are aware of it and are unwilling to subject
themselves to the humiliation of explicit and certain rejection. Pp.
364-367

(b) However, a nonapplicant must still show that he was a potential
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victim of unlawful diserimination and that he would have applied for a
line-driver job but for the company’s discrmmmatory practices. The
known prospect of discrimunatory rejection shows only that employees
who wanted line-driving jobs may have been deterred from applymg for
them but does not show which of the nonapplicants actually wanted
such jobs or were qualified. Consequently, the Government has the
burden of proving at a remedial hearing to be conducted by the District
Court which specific nonapplicants would have applied for line-driver
Jobs but for therr knowledge of the company’s discrimnatory policies.
Pp. 367-371.

6. At such hearmg on remand the District Court will have to 1dentify
which of the munority members were actual victims of discrimmnation
and, by application of the basic principles of equity, to balance their
mterest agamst the legitimate expectations of other employees mnocent
of wrongdomg. Pp. 371-376.

517 F 2d 299, vacated and remanded.

Stewarz, J., delivered the opmion of the Court, n which Bureer, C. J.,
and WaITE, BrackMUN, PoweLL, REENQUIST, and Srevens, JJ., jomed.
MarsHALL, J., filed an opmion concurring 1 part and dissenting in part,
1 which BRENNAN, J., jomned, post, p. 377

L. N D Wells, Jr., argued the cause for petitioner imn No.
75-636. With him on the briefs were Dawnd Prevant and
G William Baab. Robert D Shuler argued the cause for
petitioner 1n No. 75-672. With him on the brief was John W
Ester

Deputy Solicitor General Wallace argued the cause for
the United States et al. in both cases. With him on the brief
were Solicitor General Bork, Assistant Attorney General Pot-
tinger, Thomas S. Martwn, Brign K. Landsberg, Dawvid L. Rose,
William B. Fenton, Jessica Dunsay Silver, and Abner W
Sibal.t

{Jack Greenberg, O. Peter Sherwood, Barry L. Goldstemn, and Eric
Schnapper filed a brief for the NAACP Legal Defense and Educational
Fund, Inc., as amicus curwe urging affirmance.

Briefs of amict curiee were filed by Michael A. Warner, Robert E.
Williams, and Douglas S. McDowell for the Equal Employment Advisory
Council; and by W Walton Garrett for the Over the Road Drivers Assn.,
Inc.
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Mg. Justice STeEwWART delivered the opimion of the Court.

This litigation brings here several important questions under
Title VII of the Civil Rights Act of 1964, 78 Stat. 253, as
amended, 42 U 8. C. § 2000e et seq. (1970 ed. and Supp. V)
The 1ssues grow out of alleged unlawful employment practices
engaged 1mn by an employer and a union. The employer 1s
a common carrier of motor freight with nationwide operations,
and the union represents a large group of its employees. The
Dastrict Court and the Court of Appeals held that the em-
ployer had violated Title VII by engaging mn a pattern and
practice of employment disecrimination agamst Negroes and
Spanish-surnamed Americans, and that the union had violated
the Act by agreeing with the employer to create and mamtan
a senmonity system that perpetuated the effects of past racial
and ethnie disermmmation. In addition to the basic questions
presented by these two rulings, other subsidiary issues
must be resolved if violations of Title VII occurred—issues
concerning the nature of the relief to which aggrieved -

dividuals may be entitled.
I

The United States brought an action m a Tennessee federal
court agamnst the petitioner T I. M. E-D C., Inc. (com-
pany), pursuant to § 707 (a) of the Civil Rights Act of 1964,
42 U 8. C. §2000e-6 (a)* The complaint charged that the

1 At the time of suit the statute provided as follows:

“(a) Whenever the Attorney General has reasonable cause to believe
that any person or group of persons is engaged in a pattern or practice of
resistance to the full enjoyment of any of the rights secured by this sub-
chapter, and that the pattern or practice 1s of such a nature and 1s mtended
to deny the full exercise of the mghts herein deseribed, the Attorney
General may bring a civil action mm the appropriate district court of the
United States by filing with it a complamt (1) signed by him (or mn his
absence the Acting Attorney General), (2) setting forth facts pertaimng
to such pattern or practice, and (3) requesting such relief, mcluding an
application for a permanent or temporary mjunction, restrammng order or
other order agamst the person or persons responsible for such pattern or
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company had followed discriminatory hiring, assignment,
and promotion policies agamnst Negroes at its terminal m
Nashville, Tenn.? The Government brought a second ac-
tion agamst the company almost three years later m a
Federal District Court i Texas, charging a pattern and
practice of employment discrimination agamst Negroes and
Spanish-surnamed persons throughout the company’s trans-
portation system. The petitioner International Brotherhood
of Teamsters (union) was jomed as a defendant in that
sumit. The two actions were consolidated for trial i the
Northern District of Texas.

The central claim mn both lawsuits was that the company
had engaged 1 a pattern or practice of diseriminating agamst
minorities m hiring so-called line drivers. Those Negroes and
Spanish-surnamed persons who had been hired, the Govern-
ment alleged, were given lower paymng, less desirable jobs as
servicemen or local eity drivers, and were thereafter discrim-
mated agamnst with respect to promotions and transfers.* In

practice, as he deems necessary to msure the full enjoyment of the mghts
heremn degeribed.”

Section 707 was amended by § 5 of the Equal Employment Opportunity
Act of 1972, 86 Stat. 107, 42 U. S. C. § 2000e-6 (¢) (1970 ed., Supp. V), to
give the Equal Employment Opportunity Commission, rather than the
Attorney General, the authority to bring “pattern or practice” suits under
that section agamst private-sector employers. In 1974, an order was
entered m this action substituting the BEOC for the United States but
retammg the United States as a party for purposes of junsdiction, appeal-
ability, and related matters. See 42 U. 8. C. §2000e-6 (d) (1970 ed,,
Supp. V).

2The named defendant m this suit was T. I. M. E. Freight, Inc, a
predecessor of T. I. M. E-D C, Inc. T.I. M. E-D.C, Inc, s a nation-
wide system produced by 10 mergers over a 17-year pertod. See United
States v T I. M. E-D C., Inc, 517 F 24 299, 304, and n. 6 (CA5). It
currently has 51 termmals and operates 1n 26 States and three Canadian
Provinces.

3 Inne drwers, also known as over-the-road drivers, engage m long-
distance hauling between company terminals. They compose a separate
bargaming unit at the company Other distinet bargammg units nclude
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this connection the complamnt also challenged the seniority
system established by the collective-bargaining agreements
between the employer and the union. The Government
sought a general mjunctive remedy and specific “make whole”
relief for all individual diseriminatees, which would allow
them an opportunity to transfer to line-driver jobs with full
company seniority for all purposes.

The cases went to trial * and the Distriet Court found that

servicemen, who service trucks, unhook tractors and trailers, and perform
smilar tasks; and city operations, composed of dockmen, hostlers, and
city drivers who pick up and deliver freight within the immediate area of
a particular terminal. All of these employees were represented by the
petitioner union.

+ Followmg the receipt of evidence, but before deeision, the Government
and the company consented to the entry of a Decree in Partial Resolution
of Suit. The consent decree did not constitute an adjudication on the
merits. The company agreed, however, to undertake a minority recruiting
program, to accept applications from all Negroes and Spanish-surnamed
Amerieans who wmquired about employment, whether or not vacancies
existed, and to keep such applications on file and notify applicants of job
openmngs; to keep specific employment and recruiting records open to
mspection by the Government and to submit quarterly reports to the
District Court; and to adhere to certain uniform employment qualifications
respecting hiring and promotion to line driver and other jobs.

The decree further provided that future job vacancies at any company
termmal would be filled first “[b]y those persons who may be found
by the Court, if any, to be mdividual or class diseriminatees suffermg the
present effects of past discrimnation because of race or national origm
prohibited by Title VIT of the Civil Rights Act of 1964.” Any remamng
vacancies could be filled by “any other persons,” but the company obligated
itself to hire one Negro or Spanish-surnamed person for every white person
hired at any termmal until the percentage of minority workers at that
terminal equaled the percentage of mmority group members m the popula-
tion of the metropolitan area surrounding the terminal. Finally, the
company agreed to pay 889,500 m full settlement of any backpay obliga-
tions. Of this sum, mdividual payments not exceeding $1,500 were to be
paid to “alleged mdividual and class diseriminatees” 1dentified by the
Government.

The Decree m Partial Resolution of Suit narrowed the scope of the
litigation, but the District Court still had to deterrume whether unlawful
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the Government had shown “by a preponderance of the evi-
dence that T. I. M. E-D C. and its predecessor companies
were engaged m a plan and practice of diserimination m
violation of Title VII ?”%  The court further found that
the seniority system contamed i the collective-bargaining
contracts between the company and the union violated Title
VII because 1t “operate[d] to impede the free transfer of
minority groups mto and within the company” Both the
company and the umion were enjomed from committing
further violations of Title VII.

With respect to mdividual relief the court accepted the
Government’s basic contention that the “affected class” of
diseriminatees included all Negro and Spanish-surnamed m-
cumbent employees who had been hired to fill city operations
or serviceman jobs at every terminal that had a line-driver
operation.® All of these employees, whether hired before or
after the effective date of Title VII, thereby became entitled
to preference over all other applicants with respect to consid-
eration for future vacancies m line-driver jobs.” Finding that
members of the affected class had been mjured in different de-
grees, the court created three subclasses. Thirty persons who
had produced “the most convineing evidence of diserimination
and harm” were found to have suffered “severe mjury” The
court ordered that they be offered the opportumty to fill line-
driver jobs with competitive seniority dating back to July 2,

disermmination had oceurred. If so, the court had to identify the actual
discriminatees entitled to fill future job vacancies under the decree. The
validity of the collective-bargaming contract’s seniority system also re-
mamed for decision, as did the question whether any diseriminatees should
be awarded additional equitable relief such as retroactive seniority

5 The Distriet Court’s memorandum deecision 1s reported at 6 FEP Cases
690 (1974) and 6 EPD Y 8979 (1973-1974).

8 The Government, did not seek relief for Negroes and Spamsh-surnamed
Americans hired at a particular fermmal after the date on which that
terminal first employed a mmority group member as a line driver.

7 See n. 4, supra.
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1965, the effective date of Title VII.®* A second subclass in-
cluded four persons who were “very possibly the objects of
diserimination” and who “were likely harmed,” but as to
whom there had been no specific evidence of diserimination
and myury The court decreed that these persons were en-
titled to fill vacancies 1 line-driving jobs with competitive
semority as of January 14, 1971, the date on which the Gov-
ernment had filed 1ts systemwide lawswt. Finally, there were
over 300 remaming members of the affected class as to whom
there was “no evidence to show that these mmdividuals were
either harmed or not harmed individually ” The court or-
dered that they be considered for line-driver jobs® ahead of
any applicants from the general public but behind the two
other subclasses. Those i the third subclass received no
retroactive senmority ; their competitive semority as line dravers
would begin with the date they were hired as line drivers.
The court further decreed that the right of any class member
to fill a line-driver vacancy was subject to the prior recall
rights of laid-off line drivers, which under the collective-bar-
gaming agreements then i effect extended for three years.*

8 Tf an employee n this class had jomed the company after July 2, 1965,
then the date of s mitial employment rather than the effective date of
Title VII was to determine his competitive semority

9 As with the other subclasses, there were a few individuals in the third
group who were found to have been diseriminated agamst with respect to
jobs other than line driver. There 1s no need to discuss them separately
m this opmion.

10 This provision of the decree was qualified i one significant respect.
Under the Southern Conference Area Over-the-Road Supplemental Agree-
ment between the employer and the union, line drivers employed at
terminals m certamn Southern States work under a “modified” semority
system. Under the modified system an employee’s sentority 1s not confined
strictly to his home terminal. If he 1s laid off at his home termmal he can
move 1o another ferminal covered by the Agreement and retam his
seniority, either by filling a vacancy at the other terminal or by “bumping”
a jumor line driver out of s job if there i1s no vacancy The modified
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The Court of Appeals for the Fifth Circuit agreed with the
basic conclusions of the Distriet Court. that the company had
engaged 1n a pattern or praetice of employment diserimination
and that the seniority system in the collective-bargaming
agreements violated Title VII as applied to victims of prior
diserimmation. 517 F 2d 299. The appellate court held,
however, that the relief ordered by the District Court was
madequate. Rejecting the District Court’s attempt to trisect
the affected class, the Court of Appeals held that all Negro
and Spamsh-surnamed mcumbent employees were entitled to
bid for future line-driver jobs on the basis of therr company
seniority, and that once a class member had filled a job, he
could use his full company seniority—even 1if 1t predated the
effective date of Title VII—for all purposes, mcluding bidding
and layoff. This award of retroactive seniority was to be
limited only by a “qualification date” formula, under which
seniority could not be awarded for periods prior to the date
when (1) a line-driving position was vacant,™ and (2) the
class member met (or would have met, given the opportunity)
the qualifications for employment as a line driver.* Finally,

system also requires that any new vacancy at a covered termimal be offered
to laid-off line dnvers at all other covered terminals before it 1s filled by
any other person. The District Court’s final decree, as amended slightly
by the Court of Appeals, 517 F 2d 299, 323, altered this system by
requiring that any vacancy be offered to all members of all three subclasses
before it may be filled by laid-off line drivers from other termunals,

11 Although the opmnion of the Court of Appeals i this case did not
specifically mention the requirement that a vacancy exist, it 1s clear
from earlier and later opimons of that court that this requirement 1s a
part of the Fifth Circuit’s “qualification date” formula. See, e. g,
Rodnguez v East Texas Motor Freght, 505 F 2d 40, 63 n. 29, rev’d on
other grounds, post, p. 395, cited m 517 ¥ 2d, at 318 n. 35, Sagers v
Yellow Freight System, Inc., 529 F 2d 721, 731-734.

12 For example, if a class member began his tenure with the company
on January 1, 1966, at which time he was qualified as a line driver and a
line-driving vacancy existed, his competitive seniority upon becoming a
line driver would date back to January 1, 1966. If he became qualified
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the Court of Appeals modified that part of the District Court’s
decree that had subjected the rights of class members to fill
future vacancies to the recall rights of laad-off employees.
Holding that the three-year priority m favor of laid-off work-
ers “would unduly mmpede the eradication of past discrimina-
tion,” 2d., at 322, the Court of Appeals ordered that class
members be allowed to compete for vacancies with laid-off
employees on the basis of the class members’ retroactive senior-
ity  Laid-off line drivers would retain their prior recall rights
with respect only to “purely temporary” vacancies. Ib:d.*®

The Court of Appeals remanded the case to the District
Court to hold the evidentiary hearings necessary to apply
these remedial principles. We granted both the company’s
and the union’s petitions for certiorar: to consider the sig-
nificant questions presented under the Civil Rights Aet of
1964, 425 U 8. 990.

II

In this Court the company and the union contend that
their conduct did not violate Title VII m any respect, as-
serting first that the evidence mtroduced at trial was msuf-
fictent to show that the company engaged m a “pattern or
practice” of employment discrimination. The union further
contends that the semiority system contained in the collective-
bargaining agreements m no way violated Title VII. If these
contentions are correct, 1t 15 unnecessary, of course, to reach
any of the issues concerning remedies that so occupied the
attention of the Court of Appeals.

A

Consideration of the question whether the company en-
gaged mm a pattern or practice of disecriminatory hiring prac-

or if a vacancy opened up only at a later date, then that later date would
be used.

13 The Court of Appeals also approved (with slight modification) the
part of the District Court’s order that allowed class members to fill



TEAMSTERS ». UNITED STATES 335
324 Opmion of the Court

tices mvolves controlling legal principles that are relatively
clear, The Government’s theory of discrimimation was simply
that the company, in violation of § 703 (a) of Title VII*
regularly and purposefully treated Negroes and Spanish-
surnamed Americans less favorably than white persons. The
disparity mn treatment allegedly mvolved the refusal to recruit,
hire, transfer, or promote minority group members on an equal
basis with white people, particularly with respect to line-
driving positions. The ultimate factual issues are thus simply
whether there was a pattern or practice of such disparate treat-
ment and, if so, whether the differences were ‘“racially
premised.” McDonnell Douglas Corp. v Green, 411U S. 792,
805 n. 1825

vacancies at a particular termimal ahead of line drivers laid off at other
termunals. See n. 10, supra.

14 Section 703 (a) of Title VII, 42 U. S. C. § 2000e-2 (a) (1970 ed. and
Supp. V), provides:

“(a) It shall be an unlawful employment practice for an employer—

“(1) to fail or refuse to hire or to discharge any individual, or otherwise
to diseriminate agamst any idividual with respect to his compensation,
terms, conditions, or privileges of employment, because of such mdividual’s
race, color, religion, sex, or national origin, or

“(2) to limit, segregate, or classify his employees or applicants for
employment 1 any way which would deprive or tend to deprive any
mdividual of employment opportunities or otherwise adversely affect his
status as an employee, because of such individual’s race, color, religion, sex,
or national origm.”

15 “Disparate treatment” such as 1s alleged 1 the present case 1s the most
easily understood type of diserimmation. The employer simply treats some
people less favorably than others because of their race, color, religion, sex,
or national origm. Proof of disecmminatory motive 1s critical, although it
can m some situations be inferred from the mere fact of differences m
treatment. See, e. g., Arlington Heghts v Metropolitan Housung Dev.
Corp., 429 U 8. 252, 265-266. Undoubtedly disparate treatment was
the most obvious evil Congress had i» mind when it enacted Title VII.
See, e. g., 110 Cong. Rec. 13088 (1964) (remarks of Sen. Humphrey)
(“What the bill does 15 sunply to make it an illegal practice to use
race as a factor m denymg employment. It provides that men and
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As the plamntiff, the Government bore the nitial burden of
making out a prima facie case of discrimination. Albemarle
Paper Co. v Moody, 422 U 8. 405, 425, McDonnell Douglas
Corp. v Green, supra, at 802. And, because 1t alleged a
systemwide pattern or practice of resistance to the full en-
joyment of Title VII rights, the Government ultimately had
to prove more than the mere occurrence of 1solated or “acci-
dental” or sporadic diserimmatory acts. It had to establish
by a preponderance of the evidence that racial discrimmation
was the company’s standard operating procedure—the regular
rather than the unusual practice.*®

women shall be employed on the basis of thewr qualifications, not as
Catholic citizens, not as Protestant citizens, not as Jewish citizens, not as
colored citizens, but as citizens of the United States”).

Clamms of disparate treatment may be distingwshed from claims that
stress “disparate impact.” The latter mvolve employment practices that
are facially neutral in their treatment of different groups but that m fact
fall more harshly on one group than another and cannot be justified by
business necessity See wnfra, at 349. Proof of diseriminatory motive, we
have held, 1s not required under a disparate-mpact theory Compare, e. g.,
Griggs v Duke Power Co., 401 U. S, 424, 430432, with McDonnell Douglas
Corp. v Green, 411 U 8. 792, 802-806. See generally B. Schler & P
Grossman, Employment Diserimmation Law 1-12 (1976), Blumrosen,
Strangers i Paradise: Griggs v Duke Power Co. and the Concept of
Employment Disenimination, 71 Mich. L. Rev 59 (1972) Either theory
may, of course, be applied to a particular set of facts.

16 The “pattern or practice” language m § 707 (a) of Title VII, supra,
at 328 n. 1, was not mntended as a term of art, and the words reflect only
their usual meanimng. Senator Humphrey explamed:

“[A] pattern or practice would be present only where the demal of
nights consists of something more than an isolated, sporadic mcident, but
1s repeated, routine, or of a generalized nature. There would be a pattern
or practice if, for example, a number of companies or persons m the same
mdustry or line of busmess diseriminated, if a chain of motels or restaurants
practiced racial disenmunation throughout all or a significant part of its
system, or if a company repeatedly and regularly engaged m aets prohibited
by the statute.

“The pomt 1s that single, msignificant, 1solated acts of diserimination by
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We agree with the District Court and the Court of Appeals
that the Government carried its burden of proof. As of
March 31, 1971, shortly after the Government filed 1ts com-
plamnt alleging systemwide diserimination, the company had
6,472 employees, Of these, 314 (5%) were Negroes and 257
(4%) were Spamish-surnamed Americans. Of the 1,828 line
drivers, however, there were only 8 (0.4%) Negroes and 5
(0.3%) Spanish-surnamed persons, and all of the Negroes
had been hired after the litigation had commenced. With one
exception—a man who worked as a line driver at the Chicago
termimal from 1950 to 1959—the company and its predecessors
did not employ a Negro on o regular basis as a line drwer until
1969. And, as the Government showed, even i 1971 there
were terrunals 1n areas of substantial Negro population where
all of the company’s line drivers were white.** A great major-
ity of the Negroes (83%) and Spamsh-surnamed Americans

”

a single business would not justify a finding of a pattern or practice
110 Cong. Rec. 14270 (1964).

This mterpretation of “pattern or practice” appears throughout the
legislative history of § 707 (2), and 15 consistent with the understanding of
the 1dentical words as used m similar federal legislation. See 110 Cong.
Reec. 12946 (1964) (remarks of Sen. Magnuson) (referring to § 206 (a) of
the Civil Rights Act of 1964, 42 U. S. C. § 2000a-5), 110 Cong. Rec. 13081
(1964) (remarks of Sen. Case), 1d., at 14239 (remarks of Sen. Humphrey),
ud., at 15805 (remarks of Rep. Celler). See also United States v Jackson-
ville Termnal Co., 451 F 2d 418, 438, 441 (CA5), United States v. Iron-
workers Local 86, 443 F 2d 544, 552 (CA9), United States v West Peach-
tree Tenth Corp., 437 F 2d 221, 227 (CAS5), United States v. Mayton,
335 ¥ 2d 153, 158-159 (CAS5).

17 In Atlanta, for mstance, Negroes composed 22.35% of the population
m the surrounding metropolitan area and 51.31% of the population m the
city proper. The company’s Atlanta terminal employed 57 line drivers.
All were white. In Los Angeles, 10.849% of the greater metropolitan
population and 17.889, of the city population were Negro. But at the
company’s two Los Angeles terminals there was not a smgle Negro among
the 374 line drivers. The proof showed similar disparities mm San Francisco,
Denver, Nashville, Chicago, Dallas, and at several other terminals,



338 OCTOBER TERM, 1976
Opmion of the Court 431U.6.

(78%) who did work for the company held the lower paying
city operations and serviceman jobs,'®* whereas only 39% of
the nonmmority employees held jobs i those categories.
The Government bolstered its statistical evidence with the
testimony of individuals who recounted over 40 specific m-
stances of diserimination. Upon the basis of this testimony
the District Court found that “[n]Jumerous qualified black
and Spanish-surnamed American applicants who sought line
driving jobs at the company over the years, either had ther
requests 1gnored, were given false or misleading mmformation
about requirements, opportunities, and application procedures,
or were not, considered and hired on the same basis that whites
were considered and hired.” Minority employees who wanted
to transfer to line-driver jobs met with similar difficulties.*

18 Although line-driver jobs pay more than other jobs, and the District
Court found them to be “considered the most destrable of the drniving jobs,”
it 1s by no means clear that all employees, even driver employees, would
prefer to be line drivers. See wnfra, at 369-370, and n. 55. Of course, Title
VII prowvides for equal opportunity to compete for any job, whether it 1s
thought better or worse than another. See, e. g., United States v Hayes
Int'l Corp., 456 F 24 112, 118 (CA5), United States v National Lead Co.,
438 F 2d 935, 939 (CAS).

18 Pwo examples are llustrative:

George Taylor, a Negro, worked for the company as a city driver
Los Angeles, begmning late m 1966. In 1968, after hearing that a white
city driver had transferred to a line-driver job, he told the terminal
manager that he also would like to consider line driving. The manager
replied that there would be “a lot of problems on the road with
different people, Caucasian, et cetera,” and stated: “I don’t feel that the
company 1s ready for this right now Give us a little time. It will
come around, you know ” Mr. Taylor made similar requests some months
later and got sumilar responses. He was never offered a line-driving job
or an application.

Feliberto Trujillo worked as a dockman at the company’s Denver
terminal, When he applied for a line-driver job in 1967, he was told by a
personnel officer that he had one strike agamnst him, He asked what that
was and was told: “You’re a Chicano, and as far as we know, there 1sn'
a Chicano driver m the system.”
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The company’s principal response to this evidence 1s that
statistics can never in and of themselves prove the existence
of a pattern or practice of diserimination, or even establish
a prima facie case shifting to the employer the burden of re-
butting the inference raised by the figures. Bust, as even our
brief summary of the evidence shows, this was not a case
which the Government relied on “statistics alone.” The m-
dividuals who testified about thewr personal experiences with
the company brought the cold numbers convinemngly to life.

In any event, our cases make 1t unmustakably clear that
“[s]tatistical analyses have served and will continue to serve
an mportant role” m cases in which the existence of diserim-
mation 1s a disputed i1ssue. Mayor of Philadelphw v Educa-
twonal Equality League, 415 U 8. 605, 620. See also McDon-
nell Douglas Corp. v Green, 411 U 8., at 805. Cf. Washing-
ton v Daws, 426 U 8. 229, 241242, We have repeatedly ap-
proved the use of statistical proof, where 1t reached proportions
comparable to those in this case, to establish a prima facie
case of racial diserimination m jury selection cases, see, e. g.,
Turner v Fouche, 396 U S. 346, Hernandez v Texas, 347
U 8. 475, Norris v Alabama, 294 U S. 587 Statistics are
equally competent m proving employment disecrimimation.?®

20 Petitioners argue that statistics, at least those comparing the racial
composition of an employer’s work force to the composition of the popula-
tion at large, should never be given decisive weight m a Title VII case
because to do so would conflict with § 703 (j) of the Aet, 42 U. 8. C.
§2000e-2 (j). That section provides:

“Nothing contamned i this subchapter shall be nterpreted to require
any employer to grant preferential treatment to any mdividual or to
any group because of the race or national origin of such mdividual or
group on account of an imbalance which may exist with respect to the total
number or percentage of persons of any race or national origm em-
ployed by any employer m comparison with the total number or per-
centage of persons of such race or national origin m any community,
State, section, or other area, or m the available work force m any com-
munity, State, section, or other area.”

The argument fails i this case because the statistical evidence was not
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We caution only that statistics are not irrefutable, they come
m mfimte variety and, like any other kind of evidence, they
may be rebutted. In short, their usefulness depends on all of
the surrounding facts and circumstances. See, e. g., Hester v
Southern R. Co.,497 F 2d 1374, 1379-1381 (CA5)

In addition to its general protest against the use of statistics
m Title VII cases, the company claims that 1 this case the
statistics revealing racial imbalance are misleading because
they fail to take mto account the company’s particular busi-

offered or used to support an erroneous theory that Title VII requires an
employer’s work force to be racially balanced. Statistics showng racial or
ethnic 1imbalance are probative mn a case such as this one only because such
mbalance 15 often a telltale sign of purposeful discrimination; absent
explanation, it 1s ordinarily to be expected that nondiscrmmmatory hiring
practices will m time result m a work force more or less representative of
the racial and ethnic composition of the population 1n the community from
which employees are hired. Ewvidence of longlasting and gross disparity
between the composition of a work force and that of the general popula-
tion thus may be significant even though § 703 (j) makes clear that Title
VII mposes no requirement that a work force mirror the general popula-
tion. See, e. g., United States v Sheet Metal Workers Local 36, 416 F 2d
123, 127 n. 7 (CA8). Considerations such as small sample size may, of
course, detract from the value of such evidence, see, e. 9., Mayor of Phila-
delplwa v Educational Equality League, 415 U S. 605, 620-621, and
evidence showmg that the figures for the general population might not
accurately reflect the pool of qualified job applicants would also be relevant.
Itnd. See generally Schler & Grossman, supra, n. 15, at 1161-1193.

“Since the passage of the Civil Rights Act of 1964, the courts have
frequently relied upon statistical evidence to prove a violation. In
many cases the only available avenue of proof 1s the use of racial statisties
to uncover clandestine and covert discrmmmation by the employer or union
mvolved.” United States v Ironworkers Local 86, 443 F 2d, at 551.
See also, e. g., Pettway v American Cast Iron Pipe Co., 494 F 2d 211,
225 n. 34 (CA5), Brown v Gaston County Dyemng Mach. Co., 457 F 24
1377, 1382 (CA4), United States v Jacksonville Termanal Co., 451 F 2d,
at 442; Parham v Southwestern Bell Tel. Co., 433 F 2d 421, 426 (CAS8),
Jones v Lee Way Motor Frewht, Inc., 431 F 24 245, 247 (CA10).
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ness situation as of the effective date of Title VII. The com-
pany concedes that its line drivers were virtually all white in
July 1965, but 1t claims that thereafter business conditions
were such that its work force dropped. Its argument 1s that
low personnel turnover, rather than post-Aet diserimimation,
accounts for more recent statistical disparities. It pomnts to
substantial mnority hiring in later years, especially after 1971,
as showing that any pre-Act patterns of discrimination were
broken.

The argument would be a forceful one if this were an em-
ployer who, at the time of swt, had done virtually no new
hiring simce the effective date of Title VII. But 1t 1s not.
Although the company’s total number of employees apparently
dropped somewhat during the late 1960’s, the record shows
that many line drivers continued to be hired throughout this
period, and that almost all of them were whate.”* To be sure,
there were mmprovements m the company’s hiring practices.
The Court of Appeals commented that “T I. M. E-D C.s
recent minority hiring progress stands as a laudable good faith
effort to eradicate the effects of past discrimination in the area
of hirmg and 1tial assignment.” 22 517 F 2d, at 316. But
the District Court and the Court of Appeals found upon sub-
stantial evidence that the company had engaged m a course
of disermmination that continued well after the effective date
of Title VII. The company’s later changes in its hirmg and

21 Between July 2, 1965, and January 1, 1969, hundreds of line drivers
were hired systemwide, either from the outside or from the ranks of
employees filling other jobs within the company None was a Negro.
Government Exhibit 204.

22 For example, mn 1971 the company hired 116 new line drivers, of
whom 16 were Negro or Spamsh-surnamed Americans. Minority em-
ployees composed 7.1% of the company’s systemwide work force in, 1967
and 10.5% n 1972. Minority hiring mecreased greatly m 1972 and 1973,
presumably due at least m part to the existence of the consent decree.
See 517 F 2d, at 316 n. 31.
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promotion policies could be of little comfort to the victims of
the earlier post-Act discrimmation, and could not erase its
previous illegal conduct or 1ts obligation to afford relief to those
who suffered because of it. Cf. Albemarle Paper Co. v
Moody, 422 U 8., at 413-423.2°

The Dastrict Court and the Court of Appeals, on the basis
of substantial evidence, held that the Government had proved
a prima facie case of systematic and purposeful employment
diserimination, continumg well beyond the effective date of
Title VII. The company’s attempts to rebut that conclusion
were held to be madequate.* For the reasons we have sum-

23 The company’s narrower attacks upon the statistical evidence—that
there was no precise delineation of the areas referred to m the general
population statistics, that the Government did not demonstrate that
minority populations were located close to termunals or that transportation
was available, that the statistics failed to show what portion of the
punority population was suited by age, health, or other qualifications to
hold trucking jobs, etc—are equally lacking m force. At best, these
attacks go only to the accuracy of the comparison between the composition
of the company’s work force at various terminals and the general popula-
tion of the surrounding communities. They detract little from the Govern-
ment’s further showing that Negroes and Spamsh-surnamed Amencans who
were hired were overwhelmmgly excluded from line-driver jobs. Such
employees were willing to work, had access to the terrumal, were healthy
and of working age, and often were at least sufficiently qualified to hold
city-driver jobs. Yet they became line drivers with far less frequency
than whites. See, e. ¢., Pretnal Stipulation 14, summanzed m 517 F 2d,
at 312 n. 24 (of 2,919 whites who held driving jobs 1 1971, 1,802 (62%)
were line drivers and 1,117 (38%) were city dnivers; of 180 Negroes and
Spamsh-surnamed Americans who held driving jobs, 13 (7%) were line
dnivers and 167 (93%) were city drivers).

In any event, fine tuning of the statistics could not have obscured the
glaring absence of minority line drivers. As the Court of Appeals re-
marked, the company’s mability to rebut the inference of disermmination
came not from a mususe of statisties but from “the mexorable zero.” Id,
at 315.

2¢ The company’s evidence, apart from the showing of recent changes mn
hiring and promotion policies, consisted mainly of general statements that
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marized, there 1s no warrant for this Court to disturb the find-
mgs of the District Court and the Court of Appeals on this
basic 1ssue. See Blau v Lehman, 368 U S. 403, 408-409,
Faulkner v Gibbs, 338 U 8. 267, 268, United States v Daick-
wmson, 331 U S. 745, 751, United States v. Commercwal Credit
Co., 286 U 8. 63, 67, United States v Chemacal Foundation,
Inc., 272 U S. 1, 14, Baker v Schofield, 243 U S. 114, 118,
Towson v Moore, 173 U S, 17, 24,

B

The District Court and the Court of Appeals also found
that the senlority system contamed in the collective-bargain-
mg agreements between the company and the union operated
to violate Title VII of the Act.

For purposes of caleulating benefits, such as vacations, pen-
sions, and other fringe benefits, an employee’s seniority under
this system runs from the date he jomns the company, and
takes mnto account his total service m all jobs and bargaining
units. For competitive purposes, however, such as deter-
mining the order m which employees may bid for particular
j0bs, are laxd off, or are recalled from layoff, 1t 15 bargaimning-
umt seniority that controls. Thus, a line driver’s seniority,

it hired only the best qualified applicants. But “affirmations of good
faith 10 malng mdividual selections are sufficient to dispel a prima facie
case of systematic exclusion.” Alezander v Lowsiana, 405 U, S. 625, 632.
The company also attempted to show that all of the witnesses who
testified to specific nstances of discromination either were not discriminated
agamst or suffered no myury The Court of Appeals correctly ruled that
the trial judge was not bound to accept this testimony and that it com-
mitted no error by relymg mstead on the other overpowermg evidence m
the case. 517 F 2d, at 315. The Court of Appeals was also correct mn
the view that individual proof concernmg each class member's
specific mjury was appropriately left to proceedings to determme m-
dividual relief. In a suit brought by the Government under § 707 (a)
of the Act the District Court’s mitial concern 15 m deciding whether
the Government has proved that the defendant has engaged m a
pattern or practice of disenmnatory conduct. See :nfra, at 360-362.
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for purposes of bidding for particular runs? and protection
agamst layoff, takes mmto account only the length of time he
has been a line driver at a particular terminal.?® The prac-
tical effect 1s that a city driver or serviceman who transfers
to a line-driver job must forfeit all the competitive seniority
he has accumulated m his previous bargamnmg unit and start
at the bottom of the line drivers’ “board.”

The vice of this arrangement, as found by the Daistrict
Court and the Court of Appeals, was that 1t “locked” minority
workers mto mferior jobs and perpetuated prior discrimina-
tion by discouraging transfers to jobs as line drivers. While
the disincentive applied to all workers, including whates, 1t
Was Negroes and Spanish-surnamed persons who, those co..its
found, suffered the most because many of them had been
denied the equal opportunity to become line drivers when they
were mtially hired, whereas whites either had not sought or
were refused line-driver positions for reasons unrelated to their
race or national origin.

The linchpm of the theory embraced by the District Court
and the Court of Appeals was that a disecriminatee who must
forfeit his competitive seniority in order finally to obtam a
line-driver job will never be able to “catch up” to the seniority
level of his contemporary who was not subject to diserimma-
tion.?” Accordingly, this continued, built-in disadvantage to

25 Certain long-distance runs, for a variety of reasons, are more desirable
than others. The best runs are chosen by the line drivers at the top of
the “board”—a list of drivers arranged m order of therr bargammmg-unit
semority

26 Both bargainmg-unit senmiority and company semority rights are
generally Iimibed to service at one particular terminal, except as modified
by the Southern Conference Area Over-the-Road Supplemental Agreement.
See n. 10, supra.

27 An example would be a Negro who was qualified to be a Iine driver
m 1958 but who, because of is race, was assigned mstead a job as a city
driver, and 1s allowed to become a line driver only m 1971. Because he
loses his competitive seniority when he transfers jobs, he 1s forever jumor
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the prior discrimimatee who transfers to a line-driver job was
held to constitute a continuing wviolation of Title VII, for
which both the employer and the union who jomntly created
and maintain the senority system were liable.

The union, while acknowledging that the semority sys-
tem may 1n some sense perpetuate the effects of prior diserim-
mation, asserts that the system 1s immunized from a finding
of illegality by reason of § 703 (h) of Title VIIL, 42 U S. C.
§ 2000e-2 (h), which provides in part:

“Notwithstanding any other provision of this subchap-
ter, 1t shall not be an unlawful employment practice for
an employer to apply different standards of compensation,
or different terms, conditions, or privileges of employ-

ment pursuant to a bona fide seniority system,
provided that such differences are not the result of an -
tention to discriminate because of race or national
origin »

It argues that the semority system in this case 1s “bona
fide” within the meaning of § 703 (h) when judged m light
of 1ts history, imntent, application, and all of the circumstances
under which 1t was created and 1s mamtamed. More spe-
cifically, the union claims that the central purpose of
§ 703 (h) 1s to ensure that mere perpetuation of pre-Act dis-
crimmation 1s not unlawful under Title VII. And, whether
or not § 703 (h) immunizes the perpetuation of post-Act dis-
ermination, the union claims that the semority system i
this litigation has no such effect. Its position m this Court,
as has been 1ts 